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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
BRYAN SCOTT KYHL,
Defendant-Appellant.

Nos. 44844 & 44845
Kootenai County Case Nos.
CR-2016-19550 & 2016-21465

RESPONDENT'S BRIEF

Issue
Has Kyhl failed to establish the district court abused its discretion, either by imposing
concurrent, unified sentences of eight years, with two and one-half years fixed, upon his guilty
plea to two counts of grand theft, or by denying his Rule 35 motion for reduction of his
sentences?

Kyhl Has Failed To Establish The District Court Abused Its Sentencing Discretion
Kyhl pled guilty to grand theft in case 44844 and to grand theft by possession in case
44845, and the district court imposed concurrent unified sentences of eight years, with two and
one-half years fixed. (R., pp.116-17, 183-84.) Kyhl filed a timely notice of appeal in both cases.
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(R., pp.120-23, 187-90.) Kyhl also filed a Rule 35 motion in both cases, and the district court
denied both motions. (R., pp.118-19, 185-86, 135-36, 202-03.)
Kyhl asserts his sentences are excessive in light of his substance abuse, purported
remorse, and support from family and friends. (Appellant’s Brief, pp.3-5.) The record supports
the sentences imposed.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
that the fixed portion of the sentence will be the defendant's probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
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prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
The maximum prison sentence for grand theft and grand theft by possession of stolen
property is 14 years. I.C. § 18-2408(2)(a) The district court imposed concurrent, unified
sentences of eight years, with two and one-half years fixed, both of which fall well within the
statutory guidelines. (R., pp.71-72, 182-84.)
Kyhl has a long criminal history that includes seven misdemeanor convictions for
inattentive driving, manufacture/deliver/possess with intent, fail to purchase driver’s license
(amended from driving without privileges), possession of drug paraphernalia, DUI, driving with
suspended license, and driving without privileges. (PSI, pp.4-9.) Kyhl’s criminal history also
includes several felony convictions for theft by receiving stolen property, receiving stolen
vehicles, and three convictions for possessing stolen property. (PSI, pp.4-9.) Kyhl also has two
theft charges in the state of Washington, and his convictions in this case constitute his seventh
and eighth felony convictions. (PSI, pp.4-9.) As evidenced by his criminal history, Kyhl clearly
has a propensity to steal people’s property, and he is not safe to be in the community. Kyhl’s
purported remorse was not for the victims in this case, but for the “troubles and the issues that
I’ve caused the courts and the investigating team and my family.” (1/19/17 Tr., p.20, Ls.23-25.)
At sentencing, the district court addressed Kyhl’s ongoing criminal conduct and the danger he
presents to the community. (1/19/17 Tr., p.21, L.22 – p.22, L.2.) The district court subsequently
articulated the correct legal standards applicable to its decision and also set forth its reasons for
imposing Kyhl’s sentences. (1/19/17 Tr., p.21, L.22 – p.23, L.3) The state submits Kyhl has
failed to establish an abuse of discretion.
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Kyhl next asserts the district court abused its discretion by denying his Rule 35 motions
for reduction of his sentences in light of his willingness to participate in programming or be
placed on probation, his belief that he could secure employment, and because he could stay with
his mother upon release. (Appellant’s Brief, pp.5-6.) If a sentence is within applicable statutory
limits, a motion for reduction of sentence under Rule 35 is a plea for leniency, and this Court
reviews the denial of the motion for an abuse of discretion. State v. Huffman, 144 Idaho, 201,
203, 159 P.3d 838, 840 (2007). To prevail on appeal, Kyhl must “show that the sentence is
excessive in light of new or additional information subsequently provided to the district court in
support of the Rule 35 motion.” Id. Kyhl has failed to satisfy his burden.
Kyhl provided no new information in support of his Rule 35 motion that would entitle
him to a reduction of sentence. He merely reiterated he would prefer probation and that he was
willing to participate in programs. This information was before the district court at the time of
sentencing. (1/19/17 Tr., p.19, L.5 – p.20, L.19) Also, Kyhl’s belief that he could easily secure a
job and live with his mother is not information that would show that the court abused its
discretion. Having failed to make such a showing, he has failed to establish any basis for
reversal of the district court’s orders denying his Rule 35 motions for reduction of sentences.
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Conclusion
The state respectfully requests this Court to affirm Kyhl’s convictions and sentences and
the district court’s orders denying Kyhl’s Rule 35 motion for reduction of sentence.
DATED this 18th day of August, 2017.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 18th day of August, 2017, served a true and correct
copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
ELIZABETH ANN ALLRED
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General
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